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DETAILED ACTION 

After further review the appeal brief filed on 12/10/2008, PROSECUTION IS HEREBY 
REOPENED. 

To avoid abandonment of the application, appellant must exercise one of the following two 
options: 

(1) file a reply under 37 CFR 1,1 11 (if this Office action is non-final) or a reply under 37 CFR 
1.1 13 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41 3 1 followed by an appeal 
brief under 37 CFR 41.37 . The previously paid notice of appeal fee and appeal brief fee can be 
applied to the new appeal. If, however, the appeal fees set forth in 37 CFR 41.20 have been 
increased since they were previously paid, then appellant must pay the difference between the 
increased fees and the amount previously paid. 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by signing below: 

/Victor Batson/ 
Supervisory Patent Examiner, Art Unit 3677 



Status of Claims 

■ Claims 2, 6, 9, 1 1-12, 17, 20, 22, 26, and 29-39 are canceled. 

■ Claims 46, 50, and 55-56 are withdrawn (see below). 

■ Claims 1, 3-5, 7-8, 10, 13-16, 18-19, 21, 23-25, and 40-56 are pending. 

Election/Restrictions 

[1] After further examination and in view of applicant's remarks concerning the drawing 
objections from 9/27/2007 (that the feature of the apex of the dome-shaped crown as having less 
surface area than each facet from the sets of facets is shown in fig. 8), claims 46, 50, and 55-56 
are withdrawn from further consideration pursuant to 37 CFR 1.142(b), as being drawn to a 
nonelected species, there being no allowable generic or linking claim. Examiner would like to 
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reiterate that the elected species was directed toward figs. 2-5; while claims 46, 50, and 55-56 
contain subject matter directed toward fig. 8, a non-elected species. 

Double Patenting 

[2] The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321 (c) or 1 .32 1 (d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. Effective January 1, 1994, a registered attorney or agent of 
record may sign a terminal disclaimer. A terminal disclaimer signed by the assignee must fully 
comply with 37 CFR 3.73(b). 



[3] Claims 1, 3-5, 7-8, 10, 13-16, 18-19, 21, 23-25, and 40-56 are rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 25-44 of U.S. 
Patent application 10/613,281. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because they both cover subject matter denoting multiple sets 
of facets extending continuously from the girdle region to the crown of a gemstone. 

Claim Rejections - 35 USC §102 
[4] The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(a) the invention was known or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

[5] Claims 40, 44, 47-48, and 54 are rejected under 35 U.S.C. 102(b) as clearly anticipated 
by Diagrams for Faceting reference, because the invention was patented or described in a printed 
publication in this or a foreign country, or in public use or on sale in this country more than one 
(1) year prior to the application for patent in the United States. 

As for Claim 40, Diagrams for Faceting reference discloses of a cut gemstone (see figure 
9), comprising: 

a pavilion (1) having a plurality of facets (2) disposed from a girdle (3) to a culet (4); and 
a dome-shaped crown (5) disposed above the girdle (3), wherein the girdle (3) extends no 
further than a widest circumference (bottom of 5) of the dome-shaped crown (5) and the pavilion 
(1) extends no further than a widest circumference of the girdle (3), the dome-shaped crown (5) 
formed from a plurality of sets of facets (6) cut with monotonically decreasing angles to form a 
curved contour in accordance with a dome shape from the girdle (3) to an apex (7) of the dome- 
shaped crown (5), each facet (6) within the sets of facets (6) being polygonal in shape with 
opposing corners of the polygon nested between adjacent facets (6). 
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Re: Claim 44, wherein the dome-shaped crown (5) if formed from at least five sets of 
facets (6) (see also figure ID on page 9 of "Diagrams") with monotonically decreasing angles to 
form the curved contour in accordance with the dome shape (5). 

As for Claim 47, Diagrams for Faceting reference discloses of a cut gemstone (see figure 
below), comprising: 

a pavilion (1) having a plurality of facets (2) disposed from a girdle (3) to a culet (4); and 
a dome-shaped crown (5) disposed above the girdle (3), wherein the girdle (3) extends no 
further than a widest circumference (bottom of 5) of the dome-shaped crown (5) and the pavilion 
(1) extends no further than a widest circumference of the girdle (3), the dome-shaped crown (5) 
formed from a plurality of sets of facets (6) cut with monotonically decreasing angles to form a 
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curved contour in accordance with a dome shape from the girdle (3) to an apex (7) of the dome- 
shaped crown (5). 

Re: Claim 48, wherein each facet (6) within the sets of facets (6) is polygonal in shape 
with opposing corners of the polygon nested between adjacent facets (6). 

Re: Claim 54, wherein the dome-shaped crown (5) if formed from at least five sets of 
facets (6) (see also figure ID on page 9 of "Diagrams") with monotonically decreasing angles to 
form the curved contour in accordance with the dome shape (5). 

Claim Rejections - 35 USC §103 
[6] The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 

[7] Claims 41, 45, and 49, 51 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Diagrams for Faceting reference. 

Diagrams for Faceting reference (herein, "Diagrams") discloses of the above claims. 

The difference between the claim and "Diagrams" is that "Diagrams" does not expressly 
disclose that each facet (6) within the set of facets (6) being hexagonal in shape (claims 45, 49); 
and that the plurality of facets of the pavilion are each cut to an angle of about 40.75 degrees 
(Claims 41, 51). It would have been an obvious matter of design choice to modify "Diagrams" 
(the aspect of the shape of the facets within the sets of facets, and that the plurality of facets of 
the pavilion are each cut to an angle of about 40.75 degrees) since applicant has not disclosed 
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that such a particular orientation creates any unexpected result . It appears that the invention 
would perform equally well as the invention disclosed by "Diagrams". It is extremely old, well 
known, readily apparent and profoundly obvious to change the size, shape, number , orientation, 
angles, percentages, and create ranges for facets and the gemstone in its entirely as to merely 
alter the aesthetics of said gemstone for the corresponding and resulting properties including 
brilliance, radiance, etc. for the utility of mere user preference. It is also extremely well known 
that altering said features will produce different properties radiating from said gemstone, 
depending on the changes and alterations made. Therein, once again, lies the pertinence behind 
such, as no unexpected result , viewed by one skilled in the art; will occur, with any of the above 
possible changes or alterations to any given gemstone, as such alterations are known to 
alter/modify the aesthetics of a gemstone. The designs of the facets for a gemstone are 
considered to be an obvious design choice since the only thing that changes is the appearance of 
the gemstone. 

[8] Claims 1, 3-5, 13-16 and 23-25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Diagrams for Faceting reference. 

Although the invention is not identically disclosed or described as set forth 35 U.S.C. 
102, if the differences between the subject matter sought to be patented and the prior art are such 
that the subject matter as a whole would have been obvious at the time the invention was made to 
a designer having ordinary skill in the art to which said subject matter pertains, the invention is 
not patentable. 

As for Claim 1, Diagrams for Faceting reference teaches of a diamond (see figure below), 
comprising: 
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a pavilion (1) having a plurality of facets (6) disposed from a girdle (3) to a culet (4), 
each of the plurality of facets (6) having a continuous flat surface extending form the girdle (3) 
to the culet (4), wherein an edge of a first adjoining facet contacts an edge of a second adjoining 
facet along a common radial boundary; and 

a dome-shaped crown (5) disposed above the girdle (3), wherein the girdle (3) extends no 
further than a widest circumference (bottom of 5) of the dome-shaped crown (5) and the pavilion 
(1) extends no further than a widest circumference of the girdle (3), the dome-shaped crown (5) 
formed from at least five sets of facets (6) with monotonically decreasing angles to form a 
curved contour in accordance with a dome shape from the girdle (3) to an apex (7) of the dome- 
shaped crown (5), each facet (6) within the sets of facets (6) nested between adjacent facets (6), 
each of the sets of facets (6) having monotonically decreasing surface area from the girdle (3) to 
the apex (7) of the dome-shaped crown (5). 
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The difference between the claim and "Diagrams" is that "Diagrams" does not expressly 
disclose hat each facet (6) within the set of facets (6) being hexagonal in shape. It would have 
been an obvious matter of design choice to modify "Diagrams" (the aspect of the shape of the 
facets within the sets of facets) since applicant has not disclosed that such a particular orientation 
creates any unexpected result . It appears that the invention would perform equally well as the 
invention disclosed by "Diagrams". It is extremely old, well known, readily apparent and 
profoundly obvious to change the size, shape, number , orientation, angles, percentages, and 
create ranges for facets and the gemstone in its entirely as to merely alter the aesthetics of said 
gemstone for the corresponding and resulting properties including brilliance, radiance, etc. for 
the utility of mere user preference. It is also extremely well known that altering said features 
will produce different properties radiating from said gemstone, depending on the changes and 
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alterations made. Therein, once again, lies the pertinence behind such, as no unexpected result , 
viewed by one skilled in the art; will occur, with any of the above possible changes or alterations 
to any given gemstone, as such alterations are known to alter/modify the aesthetics of a 
gemstone. The designs of the facets for a gemstone are considered to be an obvious design 
choice since the only thing that changes is the appearance of the gemstone. 
As for Claims 3-4, "Diagrams" teaches of the above claim. 

The difference between the claim and "Diagrams" is that "Diagrams" does not expressly 
disclose that the plurality of facets of the pavilion are each cut to an angle of about 40.75 degrees 
(Claim 3) and that said plurality totals at least sixteen in number (Claim 4). 

It would have been an obvious matter of design choice to modify "Diagrams" (by altering 
said angle and number of facets of the pavilion), since applicant has not disclosed that such a 
particular orientation creates any unexpected result . It appears that the invention would perform 
equally well as the invention disclosed by "Diagrams". It is extremely old, well known, readily 
apparent and profoundly obvious to change the size, shape, number , orientation, angles , 
percentages, and create ranges for facets and the gemstone in its entirely as to merely alter the 
aesthetics of said gemstone for the corresponding and resulting properties including brilliance, 
radiance, etc. for the utility of mere user preference. It is also extremely well known that altering 
said features will produce different properties radiating from said gemstone, depending on the 
changes and alterations made. Therein, once again, lies the pertinence behind such, as no 
unexpected result , viewed by one skilled in the art; will occur, with any of the above possible 
changes or alterations to any given gemstone. 

Re: Claim 5, wherein the pavilion (1) is substantially conical in shape. 
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As for Claim 13, "Diagrams" teaches of a diamond (see figure above), comprising: 

a pavilion (1) extending from a girdle (3) to a culet (4), wherein the girdle (3) extends no 
further than a widest circumference of the crown (5) and the pavilion (1) extends no further than 
a widest circumference of the girdle (3); and 

a crown (5) in the form of a symmetrical hemisphere formed from at least five sets of 
facets (6) between the girdle (3) and an apex (7) of the crown (5) having a first set of facets (6) 
disposed above the girdle (3) and a second set of facets (6) disposed between the first set (6) of 
facets and an apex (7) of the crown (5), wherein the first set of facets (6) is cut at a first angle 
with respect to a reference line with is tangential to the apex (7) of the crown (5) and the second 
set of facets (6) is cut at a second angle with respect to the reference line which is less than the 
first angle, each facet (6) within the first and second sets of facets (6) being hexagonal in shape 
with opposing corners of the hexagon nested between adjacent facets (in view of remarks above). 

Re: Claim 14, wherein each of the plurality of facets (2) of the pavilion (1) are 
symmetrically disposed and extend continuous from the girdle (3) to the culet (4). 

As for Claims 15-16, and 25 (dependent upon Claim 23, see below), "Diagrams" teaches 
of the above claims. 

The difference between the claim and "Diagrams" is that "Diagrams" does not expressly 
disclose that the plurality of facets of the pavilion are each cut to an angle of about 40.75 degrees 
(Claims 15, and 25) and that said plurality totals at least sixteen in number (Claim 16). 

It would have been an obvious matter of design choice to modify "Diagrams" (by altering 
said angle and number of facets of the pavilion), since applicant has not disclosed that such a 
particular orientation creates any unexpected result . It appears that the invention would perform 
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equally well as the invention disclosed by "Diagrams". It is extremely old, well known, readily 
apparent and profoundly obvious to change the size, shape, number, orientation, angles , 
percentages, and create ranges for facets and the gemstone in its entirely as to merely alter the 
aesthetics of said gemstone for the corresponding and resulting properties including brilliance, 
radiance, etc. for the utility of mere user preference. It is also extremely well known that altering 
said features will produce different properties radiating from said gemstone, depending on the 
changes and alterations made. Therein, once again, lies the pertinence behind such, as no 
unexpected result , viewed by one skilled in the art; will occur, with any of the above possible 
changes or alterations to any given gemstone. 

As for Claim 23, "Diagrams" teaches of a diamond (see figure above), comprising: 
a pavilion (1) having a plurality of facets (2) disposed from a girdle (3) to a culet (4); and 
a dome-shaped crown (5) disposed above the girdle (3), wherein the girdle (3) extends no 
further than a widest circumference of the dome-shaped crown (5) and the pavilion (1) extends 
no further than a widest circumference of the girdle (3), the dome-shaped crown (5) formed from 
a at least five sets of facets (6) cut with monotonically decreasing angle to form a curved contour 
in accordance with a dome shape from the girdle (3) to an apex (7) of the dome-shaped crown 
(5), each facet (6) within the first and second sets of facets (6) being hexagonal in shape with 
opposing corners of the hexagon nested between adjacent facets (in view of remarks above). 

Re: Claim 24, wherein each of the plurality of facets (2) of the pavilion (1) are 
symmetrically disposed and extend continuous from the girdle (3) to the culet (4). 

Re: Claim 55-56, wherein the apex (7) of the crown (5) has less surface area than each 
facet from the sets of facets (6). 
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[9] Claims 7-8, 10, 18-19, 21, 27-28, 30, 42-43, and 52-53 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Diagrams for Faceting reference. 

Although the invention is not identically disclosed or described as set forth 35 U.S.C. 
102, if the differences between the subject matter sought to be patented and the prior art are such 
that the subject matter as a whole would have been obvious at the time the invention was made to 
a designer having ordinary skill in the art to which said subject matter pertains, the invention is 
not patentable. 

As for Claims 7-8, 10, 18-19, 21, 27-28, 30, 42-43, and 52-53 Diagrams for Faceting 
reference teaches of the above claims. 

The difference between the claim and Diagrams for Faceting reference is that the claims 
recite: of the first set of facets being cut about 90 degrees, the second set being cut about 75 
degrees (Claims 7, 18, and 27, 42, and 52), the third set about 65 degrees, a forth set of facets 
being cut about 55 (56) and fifth set cut about 45 (46) degrees (Claims 8, 19, and 28, 43, 53; and 
10, 21, and 30, respectively), all of which with respect to a reference line which is tangential to 
the apex of the dome-shaped crown. 

It would have been an obvious matter of design choice to modify "Diagrams" (by altering 
said angle of each set of facets), since applicant has not disclosed that such a particular 
orientation creates any unexpected result . It appears that the invention would perform equally 
well as the invention disclosed by "Diagrams". It is extremely old, well known, readily apparent 
and profoundly obvious to change the size, shape, number, orientation, angles , percentages, and 
create ranges for facets and the gemstone in its entirely as to merely alter the aesthetics of said 
gemstone for the corresponding and resulting properties including brilliance, radiance, etc. for 
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the utility of mere user preference. It is also extremely well known that altering said features 
will produce different properties radiating from said gemstone, depending on the changes and 
alterations made. Therein, once again, lies the pertinence behind such, as no unexpected result , 
viewed by one skilled in the art; will occur, with any of the above possible changes or alterations 
to any given gemstone. 

Conclusion 

[10] THIS ACTION IS NON-FINAL 

[11] Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David C. Reese whose telephone number is (571) 272-7082. The 
examiner can normally be reached on 7:30 am-6:00 pm Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Katherine Mitchell can be reached at (57 1 ) 272-7069. The fax number for the 
organization where this application or proceeding is assigned is the following: (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

David Reese 
Assistant Examiner 

DCR Art Unit 3677 



/Victor Batson/ 

Supervisory Patent Examiner, Art Unit 3677 



